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This	paper	explores	 the	 relationship	between	 law	and	neoliberalism	 in	 the	 context	of	contemporary	social	policy.	Among	the	many	areas	to	be	affected	by	the	emergence	of	neoliberalism	as	the	guiding	philosophy	of	today’s	politics,	welfare	has	been	one	of	the	most	 prominent	 and	 controversial.	 The	 nature	 of	 the	 changes	 within	 the	 sphere	 of	welfare	 that	 have	 accompanied	 the	 shift	 to	 a	 neoliberal	 politics	 have	 been	 charted	extensively.	 Increasing	 privatisation	 and	 marketisation	 of	 social	 services;	 the	importance	attached	to	the	empowerment	of	those	who	use	social	services	by	extending	their	range	of	choices	and	opportunities	to	provide	feedback	on	their	experiences;	the	rise	 in	 the	 importance	of	 league	 tables	within	 the	National	Health	Service	 in	 the	UK	–	these	 are	 just	 some	 of	 the	 features	 characteristic	 of	 the	 application	 of	 neoliberalism	within	the	spheres	of	welfare	and	social	services.	While	these	have	been	the	subject	of	a	voluminous	 critical	 literature	 in	 the	 fields	 of	 politics,	 sociology,	 social	 policy,	 and	economics,	 academic	 lawyers	 have	 tended	 to	 concentrate	 on	 the	 implications	 of	 such	developments	 for	 the	 law	within	 their	 particular	 legal	 sub-disciplines,	 such	 as	 health	care	 law	 and	 housing	 law.	 There	 has	 been	 comparatively	 little	 work	 undertaken	 by	lawyers	 exploring	 what	 these	 types	 of	 developments	 in	 welfare	 and	 social	 services	
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might	reveal	more	generally	about	the	manner	in	which	law	shapes,	and	is	shaped	by,	neoliberalism	and	the	neoliberal	state.	This	essay	offers	some	preliminary	reflections	on	this	wider	issue.	
The	 paper	 has	 three	 objectives.	 First,	 it	 aims	 to	 identify	 the	 types	 of	 law	 and	 legal	categories	to	be	found	in	two	areas	of	contemporary	social	policy	–	unemployment	and	health	care.	Secondly,	it	explores	the	form	and	underlying	logic	of	those	laws	and	legal	categories	 and	 seeks	 to	 explain	 how	 these	 contribute,	 in	 a	 constitutive	 way,	 to	 the	development	 and	 maintenance	 of	 neoliberalism	 and	 the	 neoliberal	 state.	 Finally,	 the	essay	aims	to	place	the	foregoing	analysis	in	the	context	of	literature	that	comprehends	neoliberalism	as	a	political	project	that	involves	a	central	role	for	the	state	and	a	range	of	 institutional	 means	 that	 are	 devised	 and	 deployed	 to	 further	 the	 goals	 of	neoliberalism.	
‘Crafting	the	Neoliberal	State’	
One	of	the	myths	surrounding	neoliberalism	is	that	it	envisages	a	minimal	role	for	the	state.	This	myth,	peddled	by	advocates	and	critics	of	neoliberalism	alike,	 confuses	 the	arguments	about	laissez-faire	and	the	minimal	state	advanced	by	adherents	of	classical	liberalism	in	the	19th	century	with	the	more	nuanced	views	on	the	state	propounded	by	theorists	of	neoliberalism.	Of	course,	the	goal	of	proponents	of	neoliberalism	is	to	create	a	society	founded	upon	the	market	–	a	market	order	–	but	this	is	not	incompatible	with	a	 strong	 state;	 indeed,	 it	 demands	 a	 strong,	 active	 state	 to	 construct	 the	 necessary	conditions	for	the	establishment	and	maintenance	of	that	market	order.	Thus,	inter	alia,	the	 state	 must	 create	 markets	 where	 they	 do	 not	 already	 exist	 and	 ensure	 their	continued	operation;	guarantee	property	rights;	and	ensure	the	absence	of	monopolies.	
	 3	
But	 it	 needs	 to	 do	 more	 than	 this	 to	 ensure	 that	 societies	 function	 on	 the	 basis	 of	markets.	The	state	must	also	shape	social	relations	accordingly	and	construct	a	specific	worldview	that	enables	the	market	to	define	the	manner	in	which	societies	operate	in	practice.	 As	 Loïc	 Wacquant	 has	 noted:	 ‘[W]hat	 is	 ‘neo’	 about	 neoliberalism	 [is]	 the	reengineering	and	redeployment	of	the	state	as	the	core	agency	that	sets	the	rules	and	fabricates	 the	 subjectivities,	 social	 relations	 and	 collective	 representations	 suited	 to	realising	markets.’1	




work	 of	 inculcation	 of	 efficient	 categories	 and	 classifications’2)	 components	 of	 those	phenomena.	 If	 we	 wish	 to	 understand	 market	 societies,	 we	 need	 to	 attend	 to	 the	different	ways	and	means	through	which	the	state	constructs	these.	
How	does	law	fit	within	this	analysis	of	neoliberalism	and	the	crafting	of	the	neoliberal	state?	While	Wacquant	himself	includes	(presumably	the	criminal)	courts	as	part	of	the	penal	 wing	 of	 the	 neoliberal	 state	 that	 he	 explores	 in	 his	 recent	 work,	 there	 is	 little	discussion	 of	 the	 role	 that	 these,	 or	 law	 and	 legal	 categories	more	 generally,	 play	 in	neoliberalism	and	the	construction	of	 the	neoliberal	state.	And	yet	 for	 the	pioneers	of	neoliberalism	 law	 was	 to	 play	 a	 foundational	 role	 in	 the	 development	 and	implementation	of	the	neoliberal	vision.	Two	dimensions	of	this	can	be	identified.	First,	for	neoliberals,	markets	are	creatures	of	law.	Their	existence	demands,	and	depends	on,	the	presence	of	a	legal	framework	suited	to	this	end.	In	Marxist	terms,	though	contrary	to	 traditional	Marxist	 teachings,	 law,	 in	 this	vision,	 is	not	a	part	of	 the	superstructure	determined	by	 the	economic	base;	 rather,	 law	 is	an	 inherent	aspect	of	 the	base	–	 law	founds	the	market	order,	rather	than	being	determined	by	it.	This	has	consequences	for	common	assumptions	surrounding	the	nature	of	economic	entities	and	their	regulation.	Thus,	the	property	bought	and	sold	on	the	market,	the	contracts	through	which	the	sale	and	purchase	are	made,	and	the	companies	involved	in	selling	and	buying	the	property	are	all,	in	the	first	instance,	legal	entities,	rather	than,	as	is	commonly	assumed,	objects	that	exist	outside	of	the	law	and	are	only	subsequently	regulated,	or	not,	by	the	law.	As	Walter	 Lippmann,	 whose	 eponymous	 Colloquium	 is	 often	 cited	 as	 constituting	 the	beginnings	of	neoliberalism,	wrote:	













The	foregoing	discussion	identifies	themes	that	provide	a	useful	context	for	the	analysis	of	the	relationship	between	law,	social	policy,	and	the	neoliberal	state	in	the	remainder	of	the	essay.	What	types	of	law	and	legal	categories	do	we	encounter	in	the	design	and	implementation	 of	 social	 policy	 in	 the	 two	 areas	 explored	 here	 –	 unemployment	 and	health	care?	What	forms	and	logics	structure	those	laws	and	legal	categories?	And	how	do	 those	 forms	 and	 logics	 function	 both	 materially	 and	 symbolically	 to	 shape	 the	neoliberal	vision	and	help	 craft	 the	neoliberal	 state?	These	are	 the	 types	of	questions	with	which	the	essay	engages.	
Unemployment	and	Workfare	




global	 economy.	 One	 way	 of	 doing	 this	 is	 to	 ensure	 the	 unemployed	 are	 ultimately	removed	 from	 the	welfare	 rolls	 and	 (re-)engage	 in	 the	 flexible	 and	 casualised	 labour	market	characteristic	of	our	contemporary	era.	While	acknowledging	the	link	between	workfare	and	capital,	 others	are	 less	willing	 to	view	economics	as	 the	determinant	of	this	 social	 policy.	 For	 them,	workfare	 is	 as	much	 about	 a	 shift	 from	 a	 protective	 to	 a	disciplinary	form	of	social	policy	focused	on	transforming	the	ways	in	which	individuals	behave,	as	it	is	about	the	economy.	The	unemployed	must	be	trained	to	accept	the	low	wages	 of	 the	 labour	 in	which	workfare	 recipients	mostly	 find	 themselves;	 they	must	learn	that	they	are	individually	responsible	for	their	predicaments	–	whether	these	are	positive	or	negative;	and	they	must	conceive	of	themselves	as	competitors	and	life	as	a	competition.	 Whatever	 one’s	 views	 of	 the	 merits	 of	 those	 different	 ways	 of	conceptualising	 workfare,	 what	 is	 clear	 is	 that	 the	 features	 identified	 by	 both	 are	indelibly	characteristic	of	neoliberalism	and	the	neoliberal	state.	
The	 form	through	which	workfare	operates	 is	 contract.	 Initially	 called	 the	 Jobseekers’	Agreement,	after	the	passing	of	the	Welfare	Reform	Act	2012,	this	is	now	known	as	the	‘claimant	commitment’.	Essentially,	benefit	 claimants	must	sign	a	contract	 that	details	the	 type	 of	 work	 being	 sought	 and	 the	 steps	 to	 be	 taken	 in	 looking	 for	 work	 and	 in	improving	one’s	 chances	of	 securing	work.	While	 the	philosophy	of	 conditionality	has	underpinned	unemployment	legislation	for	many	years,7	the	use	of	contract	as	the	form	of	workfare	is	novel.	




to	 the	 type	 of	 liberal	 political	 rationality	 underpinning	 the	 classical	 private	 law	 of	contract	 –	which,	 as	we	 saw	earlier,	 neoliberal	 theorists	 such	as	Hayek	view	as	 a	key	legal	 institution	 framing	 the	 neoliberal	 vision.	 This	 rationality	 stresses	 notions	 of	individual	 liberty,	 individual	responsibility	and	 fault,	and	the	voluntary	consent	of	 the	individual.	The	rational,	self-determining	agent,	who	makes	autonomous	choices	about	whether	 to	 enter	 into	 agreements	 based	 upon	 self-assessments	 of	 individual	 utility,	underpins	 this	 rationality.	As	 such,	 the	workfare	 contract	does	not,	 in	 theory	at	 least,	compel	welfare	 beneficiaries	 to	 sign	 up	 to	 it;	 rather	 it	 emphasises	 the	 importance	 of	consent,	negotiation	and	reciprocity	 in	 the	construction	of	 the	agreement.	The	 idea	of	contract	as	a	binding	agreement	freely	made	in	the	marketplace	between	formally	equal	contracting	parties	(pacta	sunt	servanda)	lies	at	the	heart	of	workfare.	That	this	liberal	rationality	pertains	 in	 the	context	of	workfare	 is	evidenced	by	 the	sanctions	 that	 flow	from	a	breach	of	 the	contract.	Failure	 to	comply	with	 the	duties	 therein	results	 in	 the	progressive	 withholding	 of	 a	 claimant’s	 benefits,	 whatever	 the	 consequences, 8	indicating	that	individual	fault	expressed	in	the	failure	to	keep	one’s	promises	lies	at	the	root	of	this	contract.	





welfare	 but	 active	 entrepreneurs	 acting	 on	 their	 own	 initiative	 and	 able	 to	 carve	 out	opportunities	for	themselves	in	the	market.	

















neoliberalism.	The	precise	effect	of	 the	deployment	of	contract	here	 is	 to	obscure	 this	authoritarian	 dimension	 of	 the	 neoliberal	 state	 as	 its	 underlying	 liberal	 political	rationality	 succeeds	 in	 directing	 one’s	 focus	 towards	 the	 behavior	 of	 unemployed	individuals	and	the	degree	to	which	they	abide	by	their	‘freely’	made	obligations.	
The	second,	hidden	issue	is	the	trajectory	of	those	on	workfare.	Empirical	analyses	on	this	point	 identify	key	 structural	 factors	–	 such	as	 class,	poor	education,	 and	 the	 low-paid	 and	 precarious	 nature	 of	 the	 labour	 market	 –	 that	 impede	 the	 permanent	 and	successful	 re-integration	 into	 society	 of	 many	 of	 those	 on	 workfare,	 but	 cannot	 be	addressed	 via	 the	 workfare	 contract. 13 	What	 is	 secured	 through	 the	 assimilation	characteristic	of	workfare	is	not	necessarily	an	escape	from	poverty	and	the	heightened	possibility	of	de-socialisation	that	poverty	engenders,	but	its	entrenchment	and	ongoing	production	 as	 a	 result	 of	 low-skilled	 and	 poorly	 paid	 labour.	 Discipline	 here	 is	 not	confined	 to	 the	 signing	 of	 the	 workfare	 contract;	 it	 extends	 to	 the	 insertion	 of	 the	unemployed	 into	 the	 casualised	 and	 insecure	 forms	 of	 labour	 that	 characterise	 the	flexible	 labour	markets	 that,	 as	we	 saw	 earlier,	 are	 a	 product	 of	 neoliberal	 economic	policies.	The	point	here	 is	not	only	 that	 the	workfare	contract	does	not	address	 those	structural	factors;	the	symbolic	effects	it	produces	also	mean	that	those	factors	remain	entirely	absent	from	the	state’s	politics,	and	policies,	of	unemployment.	




the	 suppression	 of	 potential	 struggles	 and	 conflicts	 over	 the	 meaning	 and	 causes	 of	unemployment.	While	in	fact	remaining	fundamentally	political	insofar	as	they	continue	to	 structure	 the	 power	 relations	 surrounding	 unemployment	 and	 the	 fates	 of	 the	unemployed,	 questions	 of	 political	 economy,	 class,	 the	 nature	 of	 the	 labour	 market,	education,	 and	 the	 bureaucratic	 compulsion	 to	 meet	 targets	 are	 removed	 from	 the	state’s	 politics	 of	 unemployment	 via	 a	 social	 policy	 that	 succeeds	 in	 reducing	 this	phenomenon	to	an	 issue	of	morality.	Moreover,	 the	state’s	power	to	shape	the	mental	structures	 and	 classifications	 surrounding	 unemployment	 tends	 to	 naturalise	 our	thinking	 about,	 and	 response	 to,	 it	 and	 removes	 the	need	 to	 challenge	 the	manner	 in	which	it	is	constructed.	It	is	the	resurrection	of	this	agonistic	dimension	of	politics	in	the	sphere	of	welfare	and	social	policy	 that	must	be	reasserted	as	a	means	of	 challenging	the	politics	of	depoliticisation	that	characterise	the	neoliberal	state.	
Health	Care	
It	 was	 noted	 earlier	 that	 markets	 are	 creatures	 of	 law	 and	 that	 neoliberal	 theorists	stress	 the	 importance	 of	 a	 legal	 framework	 of	 formal	 abstract	 general	 rules	 for	 the	establishment	 and	 successful	 operation	 of	 the	 market	 order.	 While	 those	 theorists	mainly	had	 in	mind	markets	 in	which	private	actors	or	agencies	competed	 for	market	share,	this	section	will	consider	the	role	of	markets	and	the	private	sector	in	a	sphere	in	which,	 traditionally,	 they	 have	 been	 absent.	 This	 is	 the	 publicly	 funded	 health	 care	system	in	the	UK	–	the	National	Health	Service	(NHS).	Since	the	1990s,	social	services	have	become	subject	 to	 the	market	 imperative,	 as	guiding	neoliberal	norms	–	 such	as	competition	and	individual	choice	–	have	spread	from	the	private	to	the	public	sector.	But	what	role	has	law	played	in	this	development?	This	section	addresses	this	question	by	 identifying	some	of	the	ways	 in	which	 law	is	constitutive	of	markets	and	facilitates	
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the	increasing	involvement	of	the	private	sector	within	the	NHS.	Like	the	discussion	of	workfare	earlier,	 the	 focus	will	not	merely	be	on	 identifying	 the	 types	of	 law	 that	are	involved	 here;	 it	 will	 extend	 to	 incorporate	 reflection	 on	 the	 forms	 and	 logics	 that	structure	 those	 laws.	 Let	 us	 begin,	 though,	 with	 two	 examples	 that	 illustrate	 the	expanding	role	of	markets	and	the	private	sector	within	the	NHS.	




patients’	 interests	 by	 deploying	 its	 licensing	 powers	 and,	 where	 relevant,	 the	Competition	Act	1998.	The	effect	will	be	to	alter	the	current	situation,	in	which	the	bulk	of	NHS	services	are	commissioned	from	public	bodies,	by	creating	a	level	playing	field	in	which	private	providers	of	health	care	can	compete	to	deliver	NHS	health	care	services.	CCGs	will	 need,	 in	 effect,	 to	 ensure	 that	 a	 tendering	process	 for	 the	provision	of	NHS	services	is	in	place,	if	they	are	not	to	fall	foul	of	competition	law.	











can	 jeopardise	 the	 existence	 of	 NHS	 hospitals,	 thereby	 endangering	 the	 treatment	 of	patients.17	
Competition	 law	and	contract	 law	obviously	perform	 important	 constitutive	 functions	in	 facilitating	 the	 role	of	 competition,	markets	 and	 the	private	 sector	within	 the	NHS.	But	 beyond	 identifying	 those	 types	 of	 law,	 what	 can	 be	 said	 about	 their	 form	 and	underlying	logic?	To	answer	this	question	it	is	necessary	to	widen	the	frame	of	analysis.	








of	 the	 private	 law	 variety.	 Solidarity	 contracts,	 he	 says,	 are	 ‘founded	 on	 ideas	 of	 fair	distribution	or	equitable	allocation	of	social	burdens	and	profits’	and	are	contractual	in	the	sense	that	they	are	based	upon	a	contractual	relationship	of	all	with	each	before	and	beyond	 any	 element	 of	 intention;	 in	 other	 words,	 unlike	 the	 classical	 private	 law	 of	contract	 it	 is	 not	 the	 exercise	 of	 the	will	 of	 rational	 individuals	 that	 founds	 solidarity	contracts,	but	the	relationships	of	interdependence	amongst	all	and	each.	
This	 has	 consequences	 for	 our	 understanding	 of	 welfare	 measures	 and	 laws.	 So,	 for	example,	social	insurance	for	industrial	accidents	is	not	based	on	a	notion	of	individual	guilt	or	fault	or	responsibility	(assigning	blame	to	the	employer	or	the	co-workers),	but	on	 the	 idea	of	 the	 ‘socialisation	of	 responsibility’.	This	 takes	as	 its	 focus	 the	collective	relationship	between,	say,	employers	and	employees	(production	is	a	collective	effort),	and	works	on	the	idea	of	settlement	of	conflicting	rights	between	the	parties	based	on	notions	 of	 fair	 distribution	 or	 equitable	 allocation	 of	 social	 burdens	 and	 profits.	Consequently,	 Ewald	describes	 social	 law	 as	 a	 law	of	 groups;	 a	 law	of	 inequalities,	 in	that	 there	 is	 an	 assumption	 that	 there	 exist	 inequalities	 between	 human	 beings	 and	classes	 and	 that	 these	must	 be	 compensated	 or	 corrected	 –	 social	 law	 restores	 upset	equilibria/balance;	a	law	of	positive	discriminations;	a	law	of	‘mutual	concessions’	and	tolerance	between	rich	and	poor,	individual	and	social	interests.	
In	 summary,	 while	 formal	 rational	 law	 is	 consistent	 with	 the	 liberal	 legal	 form	advocated	by	neoliberal	theorists,	social	law	represents	a	departure	from	this	form.	As	Ewald’s	work	 illustrates,	 the	 arrival	 of	 the	welfare	 state	 signalled	a	 transformation	 in	the	form	of	law	–	from	one	focused,	for	example,	on	the	freedom	of	individuals	to	set	the	terms	of	 their	own	agreements,	 to	one	 in	which	courts	were	prepared	 to	 imply	 terms	into	contracts	 in	order	 to	reflect	policy	goals	such	as	 the	protection	of	weaker	parties	
	 17	
against	 the	 powerful	 –	 tenants	 vis-à-vis	 landlords,	 say;	 or	 the	 curtailment	 of	 private	property	rights	in	the	name	of	the	public	interest.	This	is	not	to	say	that	liberal	law	and	the	 liberal	 legal	 form	 disappeared	with	 the	 emergence	 of	 social	 law	 and	 the	 welfare	state;	it	is,	however,	to	say	that	the	form	and	underlying	logic	of	social	law	differed	from	formal	rational	law	and	the	liberal	legal	form	with	which	it	is	associated.	
In	 light	 of	 this	 exposition	of	 the	differing	 logics	 of	 formal	 rational	 law	and	 social	 law,	what	 can	 be	 said	 of	 the	 legal	 form	 underlying	 the	 types	 of	 law	 that	 have	 come	 to	prominence	in	the	context	of	the	reforms	to	the	NHS	outlined	above?	On	the	one	hand	these	 laws	 are	 indicative	 of	 formal	 rational	 law.	 Thus,	 the	 possibility	 of	 applying	competition	 law	 to	 ensure	 the	 absence	 of	 anti-competitive	 behaviour	 introduces	 a	degree	of	formal	equality	into	the	NHS	commissioning	process;	and	the	use	of	contract	law	as	the	legal	mechanism	upon	which	PPPs	rest	stresses	the	importance	of	the	formal	notion	 that	 agreements	 freely	 entered	 into	 between	 parties	must	 be	 upheld.	 Possible	substantive	 inequalities	 between	 the	 competing	 parties	 gain	 no	 recognition	 under	 a	form	 of	 law	 concerned	 only	 with	 formal	 equality;	 nor	 do	 the	 concrete	 detrimental	consequences	–	such	as	the	closure	of	hospital	wards	or	indeed	entire	hospitals	–	that	may	flow,	for	instance,	from	the	need	of	NHS	Trusts	to	settle	the	high	interest	payments	associated	with	PPPs.	Competition	and	the	honouring	of	contractual	obligations	(pacta	
sunt	servanda),	rather	than	the	ideas	of	fair	distribution	or	equitable	allocation	of	social	burdens	 and	 profits	 that	 Ewald	 identifies	 as	 structuring	 social	 law	 and	 solidarity	contracts,	are	the	norms	underlying	the	laws	that	constitute	the	markets,	and	entry	of	the	private	sector,	being	facilitated	within	today’s	NHS.	
This	 identification	 of	 formal	 rational	 law	 in	 the	 context	 of	 the	 NHS	 is	 somewhat	complicated,	 however,	 in	 that,	 despite	 appearances,	 it	 is	 not	 entirely	 devoid	 of	 any	
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element	 of	 collectivisation	 or	 socialisation.	 This	 is	 apparent,	 for	 instance,	 in	 the	allocation	 of	 risk	 within	 contracts	 framing	 PPPs,	 which	 is	 often	 assumed	 by	 the	government	rather	than	the	private	sector.	As	an	example,	Allyson	Pollock	explains	that	NHS	 Trusts	 that	 wish	 to	 terminate	 contracts	 for	 the	 provision	 of	 services	 by	 private	consortia	on	the	basis	of	poor	performance	must	still	pay	the	consortia’s	financing	costs	despite	 their	 being	 at	 fault.	 Here,	 it	 is	 suggested	 that	 contract	 creates	 a	 legal	 bond	between	citizens	and	capital	through	which	responsibility	and	liability	for	the	economic	risks	–	in	the	form	of	the	financial	debts	and	interest	accrued	by	the	private	sector	–	and	associated	potential	social	harms,	such	as	lack	of	availability	of	health	care,	of	PPPs,	are	socialised	 or	 collectivised,	 not	 between	 the	 contracting	 parties,	 but	 amongst	 citizens	themselves.	Through	the	medium	of	the	PPP	contract,	a	strict	liability	is	imposed	upon	a	non-contracting	 collective	 body	 –	 taxpayers.	 It	 is	 important	 to	 note,	 though,	 that	 this	form	of	socialisation	could	not	differ	more	from	the	logic	of	socialisation	underpinning	the	 solidarity	 contracts	 that	 Ewald	 identifies	 as	 defining	 social	 law	 –	 one	 which	 is	directed	towards	ameliorating	the	inequalities,	social	and	economic	harms,	and	skewed	distribution	 of	 social	 burdens	 and	 profits	 produced	 by	 the	 operation	 of	 capitalism.	Rather	 than	pursuing	such	objectives,	 the	manner	 in	which	PPP	contracts	are	 framed,	and	 the	 form	 of	 socialisation	 that	 structures	 them,	 are	 geared	 towards	 the	 needs	 of	capital	rather	than	towards	the	protection	of	those	requiring	access	to	publicly	funded	health	care.	
As	with	workfare,	one	can	witness	a	politics	of	depoliticisation	at	work	here.	For	 this	novel	 form	of	socialisation	 through	contract	–	an	essential	 component	of	 the	practical	implementation	of	neoliberalism	and	the	shaping	of	the	neoliberal	state	in	the	context	of	health	 care	 –	 is	 occluded	 by	 a	 politics	 of	 publicly	 funded	 health	 care	 that	 is	 actively	
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constructed	around	a	discourse,	inter	alia,	of	value	for	money,	the	unsustainable	costs	of	the	 NHS	 (both	 in	 terms	 of	 treatments	 and	 personnel),	 bureaucratic	 inflexibility	 and	mismanagement,	 and	 patient	 empowerment	 through,	 amongst	 other	 things,	 the	expansion	of	choice.20	These	forms	of	discourse	not	only	demonstrate	a	core	function	of	the	 neoliberal	 state	 –	 which,	 in	 Wacquant’s	 terms,	 is	 the	 fabrication	 of	 collective	representations	of,	in	this	case,	the	NHS;	in	doing	so,	they	succeed	in	both	obscuring	the	structures	put	 in	place	 to	 facilitate	 the	neoliberal	 vision	 for	 the	NHS	and	 suppressing	potential	 conflicts	 and	 struggles	 over	 the	 very	 meaning	 and	 shape	 of	 the	 politics	 of	publicly	funded	health	care.	
The	 conclusion	 that	 flows	 from	 the	 foregoing	 analysis	 is	 that,	 while	 the	 types	 of	 law	constitutive	 of	 the	 neoliberal	 reforms	 taking	 place	 within	 the	 NHS	 are	 of	 the	 formal	rational	 variety	 –	 a	 legal	 framework	 of	 abstract	 general	 rules	 facilitating	 competition	and	the	operation	of	freedom	of	contract	–	they	are	also,	at	least	partially,	structured	by	a	 logic	 of	 socialisation	 or	 collectivisation.	 In	 its	 objective,	 however,	 the	 latter	 is	diametrically	opposed	to	the	logic	of	socialisation	underlying	social	law.		
Conclusion	
What	 preliminary	 conclusions	 might	 be	 drawn	 from	 the	 foregoing	 analysis	 of	 the	relationship	between	 law	and	neoliberalism	 in	 the	areas	of	unemployment	and	health	care?	




legal	 categories	 used	 to	 implement	 this	 must	 be	 taken	 seriously	 as	 important,	constitutive,	elements	in	this	process.	
Secondly,	 the	 form	 of	 law	 encountered	 in	 the	 examples	 discussed	 is	 of	 the	 formal	rational	variety	that	posits	a	legal	framework	of	abstract	general	rules	that	emphasises	formal	 equality	 and	 facilitates	 the	 liberty	 of	 individuals	 to	 choose	 their	 owns	 ends	rather	than	these	being	chosen	for	them	by	an	omniscient	state.	While	this	form	of	law	is	materially	important	in	providing	the	rules	necessary	to	allow	for	the	development	of	markets	and	the	competition	between	actors	within	them,	it	is	also	crucial	symbolically	as	it	helps	the	state	shape	what	Wacquant	refers	to	as	the	‘subjectivities,	social	relations	and	 collective	 representations	 suited	 to	 realising	 markets’.21	This	 feature	 of	 law	 and	legal	 categories	 is	 especially	potent	 in	 the	workfare	 context	where	 the	deployment	of	contract	 along	 the	 lines	 of	 its	 classical	 private	 law	 form	 –	 underpinned	 by	 a	 liberal	political	rationality	–	allows	the	state	 to	shape	the	politics	of	unemployment	around	a	certain	form	of	social	relations	and	subjectivity.	
Finally,	 the	 symbolic	 effects	 that	 law	 and	 legal	 categories	 help	 to	 produce,	 obscure	important	aspects	of	the	neoliberal	political	project	and	curtail	the	possibility,	or	even	the	 need	 for,	 a	 politics	 that	 contests	 the	 coordinates	 of	 the	 contemporary	 politics	 of	unemployment	 and	 publicly	 funded	 health	 care.	 In	 exploring	 the	 types	 of	 law	 and	underlying	 legal	 forms	 and	 logics	 that	 structure	 neoliberal	 reforms	 in	 two	 areas	 of	today’s	 social	 policy,	 the	 hope	 is	 to	 resurrect	 a	 form	 of	 agonistic	 politics	 that	 can	challenge	 this	 politics	 of	 depoliticisation	 characteristic	 of	 the	 neoliberal	 state	 by	bringing	into	view	alternative	principles	upon	which	future	social	policy	and	related	law	might	be	founded.																																																									
21	Wacquant,	op	cit.,	note	1.	
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